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Noreen Weiss is a corporate and transactional lawyer
and management advisor, with more than 25 years’
experience advising the C-Suite, boards of directors and
investors on all manner of finance, commercial and transactional matters.

Key considerations for
multinationals operating in highrisk industries and jurisdictions:

Partner, MacDonald Weiss PLLC

As a practicing lawyer in London, Tokyo and New York,
Noreen has spent her career focused on international
work, with expertise in domestic and cross-border finance
and business structuring, corporate finance deals from
seed and angel investments through to late stage venture
capital investments and Regulation D private offerings
and IPOs, capital markets (global debt and equity offerings) and cross-border transactions such as M&A and
joint ventures.
Noreen is a former in-house counsel for Home Box Office
(HBO) so understands the business challenges that executives face and brings this business-minded perspective
to all her client matters.

MacDonald Weiss is a New York City-based boutique law
firm that provides business-law related services to innovative entrepreneurs, growth companies, SMEs , public
and private multinationals, and investors. We cover the
core business-related practice areas: corporate, M&A,
securities, finance, commercial, and tax. We also act as
US – or global – outside general counsel.
We offer our clients a compelling combination of elite
multi-national law firm and Fortune 100 Company
in-house experience, an accessible and nimble style, and
value for money. In short, top tier sophistication on a
human scale.

Two recurring areas where we see clients become
inadvertently tripped-up is assuming that the method
of doing business legally in one jurisdiction means
that its activities re “legal” in another jurisdiction, and
inadequate shifting of risk to third party providers.
Know the regulations in each jurisdiction where your
company will operate – not just where you have an
office, but where you sell your product, license your
technology etc. This is particularly important for
activities that are cutting edge, such as block-chain
products that may function in a manner that triggers
local regulations governing the transmission of money
or the issuance of securities.
Also, give serious review to the agreements entered
into with third party service providers, and adequately
police their work to ensure that it complies with local
regulations. For instance, we frequently see clients
get tripped up with data privacy regulations, or the
rules governing contests, give-aways and sweep
stakes in the US, when they hire a marketing, PR or
branding company to run campaigns, and have not
adequately shifted the risk of certain activities to the
service providers, or ensured that the terms governing
the promotion are drafted to protect the company from
potential risk, such as a coupon going viral resulting
in tens of thousands of consumers claiming a free
product.
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QUESTION ONE

QUESTION TWO

When representing a
client with significant
business activities in
foreign jurisdictions,
what are some key
risk-related concerns
that arise in a crossborder context and how
can a parent company
minimise such risk?

What degree of control
should a parent
company have over its
overseas subsidiaries?
How does the degree of
control impact the risk
exposure level, and how
can control issues be
managed to minimise
liability?

The use of well-placed entities in
a corporate structure, sometimes
coupled with licensing, can be used
effectively to protect assets. The parent
is completely exposed to US risk when
it operates as a “branch office” -- that
means the business has not formed a
special entity for US operations, rather
it is doing business with or through the
US directly, which means the foreign
entity is directly exposed to claims from
US plaintiffs. Forming a US entity that
has limited liability (a corporation, or
a limited liability company, the choice
often being determined by tax considerations), or even a special purpose
limited-liability foreign entity which then
does business into the US, can shield
the parent from some risk.

When a business expands abroad, it is
only natural for the parent to want to
keep a very tight rein on the activities.
However, the US is a litigious society
and we often find ourselves coaching
non-US clients on how to use corporate
governance procedures, and entities
within the corporate structure, to man
age risks.

If your company plans to make an
acquisition in a high-risk jurisdiction,
one without a well-established statutory
net or jurisprudence regarding contract
enforcement for instance, or one that
has a history of government nationalisation of industries or appropriation
of assets, then it may be important to
structure the acquisition through a jurisdiction that has a bilateral investment
treaty with the jurisdiction of the target,
if the acquiror’s home jurisdiction does
not.

Corporate governance is another sim
ple but effective risk management tool.
Forming an entity as noted above is
only one shield, but intermediate entity
structure only works if the foreign parent
also respects corporate governance
formalities. If the US entity operates as
the alter ego of the parent, in essence
with day-to-day matters decided by
the parent, or if it makes other more
obvious mistakes such as co-mingling
funds, then the “veil can be pierced”,
and a court can determine that the
parent is liable for the subsidi
ary’s
actions. It is not easy to pierce the veil,
there needs to be a strong showing of
parental control and intervention, so if
the parent follows basic governance
procedures – board meetings or writ
ten consents (board members need not
be US citizens or residents) for major
actions, designation of officers with
actual decision making authority – then
courts are disinclined to pierce the veil.

QUESTION THREE

What constitutes the
right balance between
risk and liability for
a company and its
overseas subsidiary?
What examples can you
give?
Determining “the right balance” is not
just about balancing legal risk between
parent and subsidiary, it also includes
commercial considerations. Clients
often request a risk evaluation in
terms of percentages, or low/medium/
high-risk levels. The evaluation of risk
is a nuanced exercise that takes into
account legal, commercial, and human
variables, as well as risk appetite.
There is often a moment when the
evaluation of legal risk, and the ultimate decision that needs to be taken,
becomes a commercial decision which
is also impacted by the client’s assessment of whether it believes, based on
past experience with the counterparty,
or market forces, or regulatory practice,
that the counterparty or regulator may
or may not act a certain way. The “right
balance” also takes into account a
practical assessment of the burden of
compliance versus the risk gravity of
the consequences for not doing so. For
example, neglecting to police a social
media influencer who fails to disclose
that he/she is being compensated by
the company may lead to a warning
letter from the regulator. That letter may
be a matter of public record, a theoretical tarnish on the company’s reputation, but the company may or may not
view that as a risk that warrants tight
control over social media disclaimers.
I would caution against trying to rely
on a percentage valuation of risk, as it
could lead to a false sense of security.

